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Recently Enacted HIRE Act Extends Two New Tax Credits to Employers

On March 18, 2010, President Barack H. Obama signed the federal Hiring Incentives to Restore Employment Act (HIRE Act) into law, 
which adds two new tax benefits for employers as an incentive to employ laid-off workers. All employers, except certain governmental 
employers, may be eligible for these tax benefits. State universities and colleges are eligible for the benefits even though they are 
government employers.

FICA (Employer OASDI Portion Only) Payroll Holiday
The first tax benefit permits an employer to forego paying the Social Security Old-Age, Survivors, and Disability Insurance (OASDI) 
portion of its Federal Insurance Contributions Act (FICA) tax obligation (6.2 percent on wages up to the $106,800-compensation cap for 
2010) on wages paid to certain qualified employees. The FICA tax holiday does not apply to (1) the employer’s obligation to pay the 
Medicare Hospital Insurance (HI) portion of FICA taxes, (2) the employee’s obligation to pay FICA taxes, or (3) taxpayers employing 
household help.

The FICA payroll holiday applies to wages paid from March 19, 2010 through December 31, 2010 to a qualified employee. A qualified 
employee is an employee who:

Is employed by the employer after February 3, 2010 and prior to January 1, 2011 
Signs an affidavit, under penalty of perjury, that he or she has not been employed for more than 40 hours during the 60-day period 
ending on the date the individual begins employment with the employer 
Is not hired to replace another employee unless that other employee was terminated for cause (see below) or quit voluntarily 
Is not related to the employer in one of the following ways: son, daughter, or descendant of either; stepson or stepdaughter; brother, 
sister, stepbrother, stepsister; father, mother, or ancestor of either; stepfather or stepmother; niece or nephew; aunt or uncle; or the 
following in-laws: son, daughter, father, mother, brother, or sister 

The Joint Committee on Taxation Technical Explanation report accompanying the bill provides that the term “for cause” includes a 
termination for lack of work such as when a plant is closed due to lack of demand for product. 

For the first quarter of 2010, the employer must continue to pay its total FICA tax obligation, but can then claim a credit during the second 
quarter of 2010 for the first quarter OASDI taxes subject to the payroll holiday.

An employer who takes advantage of the payroll tax holiday for a qualified employee is not eligible to claim the work opportunity credit for 
that qualified employee. The Work Opportunity Tax Credit (WOTC) is a tax credit available to employers who hire employees included in 
one or more targeted groups such as veterans, ex-felons, and summer youth employees. The WOTC may be more valuable, especially 
for low-wage employees and employees hired later in 2010. However, the WOTC may be harder to qualify for because it is available only 
for certain types of employees, and a state agency must certify that the employee is part of one of the targeted groups.

The IRS is developing a form affidavit and will provide other information about the payroll holiday in the next few weeks.

$1,000 Business Credit for Retained Workers
If an employer retains a qualified employee in employment for 52 consecutive weeks, then the employer may be able to claim the 
Retained Worker Tax Credit (RWTC), which is equal to the lesser of $1,000 or 6.2 percent of such employee’s wages for the 52-week
period. Thus, for any qualified employee whose wages for such period are at least $16,130, the $1,000 tax credit will apply.

The RWTC may be claimed for any tax year that ends after the date of enactment, but because of the 52-week employment requirement, 
the credit will not be able to be claimed for at least one full year (i.e., the credit can first be claimed with respect to the 2011 tax year for 
calendar-year taxpayers).

In order to claim the credit, the wages paid to the qualified employee during the last 26 weeks of the 52-week employment period must 
equal at least 80 percent of such wages for the first 26 weeks of the period.
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Presumably, an employer that decides to opt out of the payroll tax holiday in order to take advantage of the WOTC is eligible for the 
retained worker credit.

The RWTC is otherwise subject to all of the requirements of Internal Revenue Code Section 38 applicable to business tax credits, except 
that any unused RWTC may not be carried back to any tax year beginning before March 18, 2010.

Employer Actions
To take advantage of these tax benefits, employers should identify all current employees who may meet the requirements of a qualified 
employee and ask each such employee to sign the affidavit described above. Additionally, employers should ask each newly hired 
employee through the end of the year to sign an affidavit as well. Employers also should coordinate with their payroll vendors or payroll 
departments to discuss adjusting their payroll systems to reflect the OASDI payroll tax holiday and to take a credit for the first quarter 
OASDI taxes that are paid but that would otherwise be subject to the holiday rules.

Internal Revenue Service regulations generally require that, for purposes of avoiding United States federal tax penalties, a taxpayer may 
only rely on formal written opinions meeting specific requirements described in those regulations. This newsletter does not meet those 
requirements. To the extent this newsletter contains written information relating to United States federal tax issues, the written information 
is not intended or written to be used, and a taxpayer cannot use it, for the purpose of avoiding United States federal tax penalties, and it 
was not written to support the promotion or marketing of any transaction or matter discussed in the newsletter.

Legal News Alert is part of our ongoing commitment to providing up-to-the-minute information about pressing concerns or industry issues 
affecting our clients and colleagues.

If you have any questions about this alert or would like to discuss the topic further, please contact your Foley attorney or the following 
individuals:

Katherine L. Aizawa
San Francisco, California
415.438.6483
kaizawa@foley.com

Christopher S. Berry
Madison, Wisconsin
608.258.4230
cberry@foley.com

Lloyd J. Dickinson
Milwaukee, Wisconsin
414.297.5821
ljdickinson@foley.com

Gregg H. Dooge
Milwaukee, Wisconsin
414.297.5805
gdooge@foley.com

Casey K. Fleming
Milwaukee, Wisconsin
414.319.7314
cfleming@foley.com

Robert E. Goldstein
San Diego, California
858.847.6710
rgoldstein@foley.com

Andrew D. Gregor

Samuel F. Hoffman
San Diego, California
619.685.6414
shoffman@foley.com

Harvey A. Kurtz
Milwaukee, Wisconsin
414.297.5819
hkurtz@foley.com

Belinda S. Morgan
Chicago, Illinois
312.832.4562
bmorgan@foley.com

Isaac J. Morris
Milwaukee, Wisconsin
414.297.4973
imorris@foley.com

Greg W. Renz
Milwaukee, Wisconsin
414.297.5806
grenz@foley.com

Leigh C. Riley
Milwaukee, Wisconsin
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lriley@foley.com
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